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PROPRIETY OF MAKING TAX DEED HOLDER A 
PARTY DEFENDANT IN MORTGAGE 
FORECLOSURE 


By ALFRED E, SAPP 
of the Miami Bar 


Coy v. Downie, 14 Fla. 544, was a mortgage foreclosure suit wherein the court said, 
text 563: 


“It does not appear to this court that the defendants, Edward N. 
Dickerson and A. H. Cole, are necessary or proper parties to this 
action. Their rights appear to be antagonistie as well as superior to 
those of the plaintiffs and the other defendants.” 


This is the main reason why tax deed holders are generally considered to he wnneces- 
sary and improper parties in mortgage foreclosure suits—their rights are antagonistic 
as well as superior to those of the plaintiff and the other defendants. 


Gorton v. Paine, 18 Fla. 117, was a suit to foreclose a first mortgage in which a 
second mortgagee who had obtained a tax deed was made a party defendant; but the 
Supreme Court did not pass on this question because the final decree was not appealed 
from. The case went up on appeal from an order holding an answer of such tax deed 
holder to a rule to show cause why a writ of possession should not be awarded against 
him sufficient and the order was reversed, the court saying, text 120 and 121: 


“While the general rule in cases where the party in possession is a de- 
fendant to the suit is as stated, and while the relations as disclosed by 
the bill are subjects of equity jurisdiction, yet if a person in possession 
shows a right paramount to the mortgage the court will not attempt to 
decide any question of legal title, and the possession must then be 
sought for by proceedings at law. In this view of the law, as we con- 
ceive it to be, the question is, does this answer to the rule show a right 
paramount to the mortgage. The answer sets up a title acquired from 
the State of Florida, which the defendant alleges is paramount to the 
mortgage. It gives no date of the deed. When she acquired this title, 
whether during the time she was a second mortgagee out of possession, 
or when she was in possession after her foreclosure suit, or whether 
it was before the existence of the first mortgage, or whether the title 
she acquired was a tax title, or a deed from the State to lands in which 
the State had a proprietary interest, is not stated. The principle and 
general rule as to the statement of facts in pleadings of this character 
is that they must be set forth with certainty, by which is meant a clear 
and distinct statement of the facts which constitute the ground of 
defence, so that they may be understood by the party who is to answer 
them, and by the court who is to give judgment. Now the law is un- 
questionably that a second mortgagee cannot set up a tax title as against 
a prior mortgagee. 20 Wis. 350; 21 Wis. 262- 40 Iowa 209; 33 Towa 
254; 38 Iowa 550; Jones on Mortgages, 680. The rule upon this sub- 
ject, as announeed by the Supreme Court of Iowa, is that as between a 
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first and second mortgagee of land equity regards the land as a common 
fund for the payment of both liens, and that it is an act of fraud for a 
second mortgagee to thus acquire by tax sale a title to the land, and use 
it to destroy the claim of the prior mortgagee. The second mortgagee 
in this suit was the holder of the equity of the mortgagor, and stood in 
his place. Neither the mortgagor nor the second mortgageee, who had 
the mortgagor’s right and equity, could, by tax deed, thus acquire an 
absolute title as against the prior mortgagee.” 


“In this view of the law upon the subject, it is clear that the answer to 
this rule did not set up the facts with sufficient certainty for any one 
to determine the precise nature of defendant’s claim. The Cireuit 
Court should have pronounced the answer insufficient for want of cer- 
tainty, with leave to make such amendments as would enable the court 
and the other party to understand what title the defendant relied upon.” 


While not directly in point on the precise subject under discussion here, the Court, 


in an ejectment suit, Petty v. Mays, 19 Fla. 652, text 661, remarked: 


“Right here, it is remarked, that the referee ruled correctly in reject- 
ing the tax deeds. Petty bought the land at the tax sale at the request 
or suggestion of Gordon, the latter having the legal title to the property. 
No title accrued to Petty by this purchase at the tax sale, because, 
whether Petty was in possession as a purchaser, (or as the tenant of 
Gordon which plaintiff claims he was), the bidding in of the property 
by Petty, under the cireumstances, amounted only to the payment of 
the taxes on the property, and the tax deed can give no valid title to 
parties whose duty it was to pay the taxes. Burroughs on Taxation, 
168, and citations.” 


Along the same vein the Court held (as stated in the second headnote) in Brown v. 


Marzyck, 19 Fla. 840, that: 


“A writ of assistance may be granted to put out of possession of 
land sold and conveyed under a decree of foreclosure, a person not a 
party to the suit who has come into possession since the commencement 
of the foreclosure suit with the consent and connivance of the mort- 
gagor, although he claims possession under a tax title, it appearing 
also that such claim is made not in good faith but by collusion with the 
mortgagor for the purpose of keeping the purchaser under the foreclos- 
ure sale out of possession.” 


The point was evidently overlooked by the parties and the court in MeKeown vy. 
Collins (Fla.) 21 So. 103 (which was a mortgage foreclosure suit), because it is said in 


the opening paragraph of the opinion: 


“The appellant was in the possession of the mortgaged premises 
claiming title thereto, and the bill sought to cancel and annul a tax deed 
which he claimed to be a valid title to the premises, and to declare that 
a sheriff’s deed, also held by him to a portion of such property, con- 
veyed a title subject to complainant’s mortgage. The deeree was in 
favor of the complainant.” 


And the decree was affirmed without mention being made of the propriety of the 


procedure, 


The most instructive of the early cases is Brown v. Atlanta Nat. Bldg. & Loan Assn., 
46 Fla. 492, 35 So. 403, wherein the court expressed itself (Text 404-5) as follows: 
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“The question presented by this reeord is that of the right of a com- 
plainant, in filing a bill for foreclosure of mortgage to join as a party 
defendant thereto one holding adversely to both mortgagor and mort- 
gagee wnder a claim of paramount title. The advantage of such a 
course to the complainant, if permissible, is obvious, as it enables him in 
one litigation to remove a'l obstacles to the enforcement of his debt, and 
to expose the mortgaged property for sale, freed from the cloud of an 
adverse claim of title. To the adverse claimant the practice is objec- 
tionable as entangling him in a contest between mortgagor and mort- 
gagee with which he has no concern, and as depriving him, when in 
adverse possession of the premises, as is claimed here, of his right of 
trial at law and by jury. 


“The general rule undoubtedly is that the proper scope of a fore- 
closure suit is merely to enforce the mortgage lien against the title or 
interest of the mortgagor and those claiming under him, and the great 
weight of authority sustains the view that, without special features of 
equitable nature to authorize such action, one claiming adversely to both 
mortgagor and mortgagee by paramount title cannot be joined as a de- 
fendant to the suit. ‘A court of equity is not-an appropriate tribunal, 
nor is a foreclosure suit a suitable proceeding, for the trial of claims 
to the legal title which are hostile and paramount to the interests and 
rights and title of both mortgagor and mortgagee’ Summers v. Brom- 
ley, 28 Mich. 125; Dial v. Reynolds, 96 U. S. 340, 24 L. Ed. 644; 
Banning v. Bradford, 21 Minn. 308, 18 Rep, 398; 68 Am. St. Rep. 354, 
note, where the subject is exhaustively discussed and authorities col- 


lected; 9 Eney. Pl. & Pr. 353. 


“Courts have, it is true, been more liberal in relaxing this rule where 
the adverse claim rests upon a tax title than in other eases, and some 
courts of high authority permit the joinder as defendant in a fore- 
closure suit of one claiming under a tax sale subsequent to the mort- 
gage. Randle, Am’r. v. Boyd, 73 Ala. 282; Lyon v. Powell, 78 Ala. 
351; Wilson v. Jamison, 36 Minn. 59, 29 N. W. 887, 1 Am. St. Rep. 
635. And where the tax assessment and sale, as in some states, is only 
of the equity of redemption, the purchaser at such sale is of course a 
proper party defendant. 


“But where, as with us, the tax title is one in fee, extinguishing’ all 
prior interests, liens and incumbrances, the better rule is that it is sub- 
ject to the general principle that the validity of claims of paramount 
title cannot properly be litigated in foreclosure suits. Odell v. Wilson, 
63 Cal. 159; Roberts v. Wood, 38 Wis. 60; Gage v. Perry, 93 Ill. 176; 
Bozarth v. Landers, 113 Ill. 181; Strake v. Lander, 60 Wis. 115, 18 N. 
W. 641; William v. Cooper, 124 Cal. 666, 57 Pac. 577; Oliphant v. 
Burns, 146 N. Y. 218, 40 N. E. 980, Cromwell v. MacLean, 123 N. Y. 
474, 25 N. E. 932. 


“In the case of MeKeown vy. Collins, 38 Fla. 276, 21 South. 103, the 
holder of a tax title to the mortgaged premises was made a party to 
the bill for foreclosure for the purpose of having his tax title annulled, 
but he held also a sherift’s deed to a part of the premises, based on a 
judgment against the mortgagor obtained subsequent to the execution 
of the mortgage, and he was for that reason a proper party defendant 
to the suit. He raised no objection to the litigation of his tax title in 
the same cause, and the decree rendered therein was of course valid 
and binding. Hefner vy. Northwestern Mut. Life Ins. Co., 123 U. S. 
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747, 5 Sup. Ct. 337, 31 L. Ed. 309. But the case is of no authority a 
to the correetness of such joinder of actions. 


“Exceptions to the general rule exist where a charge is made of frand 
or collusion between the mortgagor and the purchaser at tax sale, or 
where the purchaser is charged to have oceupied a relation to the 
mortgagee which estops him from claiming adversely under the tax 
title. Both the rule and the exceptions have been recognized by this 
court. Gorton v, Paine, 18 Fla. 117; Brown v. Maryzek, 19 Fla. 840. 
See, also, Mendenhall v. Hall, 134 U. S. 559, 10 Sup. Ct. 616, 33 L. 
Ed. 1012. 


“Under the latter of these exceptions the appellee endeavors to bring 
this case, contending that at the time of his acquisition of the tax deed 
to the mortgaged premises the defendant J. N. Brown was the tenant 
of complainant, and as such estopped from acquiring a tax title adverse 
to it, within the rule announced by this court in Gorton vy. Paine, 
supra, and Petty v. Mays, 19 Fla. 652. The principle of these eases, 
however, applies only where duty or good faith on the part of the pur- 
chaser demands that his purchase be treated as a mere payment of the 
taxes on the land, rather than as the acquisition of an adverse title 
thereto.” 


So it appears that unless the plaintiff can bring his case within one of the exeep- 
tions it is improper to make a tax deed holder a party defendant. 


The Brown case was followed in Pearson v. Helvenston (Fla.) 39 So. 695, wherein 
the court said, text 696: 


“A tax title, claimed to be adverse and paramount to the rights of 
both mortgagor and mortgagee, is not a proper subject of adjudiea- 
tion in a suit to foreclose the mortgage. See Brown v, Atlanta Nat. 
Bldg. & Loan Ass’n. (Fla.) 35 South. 403.” 


The Court recognized an exception to the general rule in the ease of Buffum v. 
Lytle, (Fla.) 63 So. 717, in which the statement of the cease is as follows: 


“On January 1, 1894, Fran. H. Lytle and his wife, Sallie E. Lytle, 
executed to the Buffum Loan & Trust Company a mortgage on an 
orange grove of about 11 acres, fronting upon Lake Wier in Marion 
County. In October, 1912, E. H. Buffum, as the assignee, filed his 
hill to enforce the mortgage lien, making as parties the three sons and 
sole heirs of the mortgagors who were dead. A decree was entered, 
dismissing the bill, upon a finding that the lien of the mortgage had 
heen lost by reason of an independent tax title in one of the sons, 
the defendant E. J. Lytle.” 


After the foregoing statement the court, in its opinion, says: 


“In Pearson v. Helvenston, 50 Fla. 590, 39 South, 695, as also in 
Brown y. Atlanta National Building & Loan Ass’n, 46 Fla. 492, 35 So. 
403, this court has recognized the impropriety of bringing into fore- 
closure suits independent holders of tax title, but the bill and the 
proots now before us show clearly that E. J. Lytle oeeupies no such 
relation.” 


While not exactly in point, it may be noted that the underyling principle upon 
which the general rule is based was observed in Jones v. Florida Lakeland Homes Co. 
(Fla.) 117 So. 228, when the court said: 
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“The appellant, Jones, contends that persons having interests in the 
property paramount to the mortgage sought to be foreclosed are gener- 
ally neither necessary nor proper parties to the foreclosure suit, because 
the only proper object of the proceedings is to bar all rights subse- 
quent to the mortgage. This rule is well established. 3 Jones on Mort- 
gages (8th Ed.) p. 299; 19 R. C. L. 529; Coy v. Downie, 14 Fla. 544.” 


The facets in Kane v. Eustis, (Fla.) 143 So. 655, were stated by the court to be: 


“One O. M. Dean purchased a tax certifieate for 1926 taxes due on 
the property involved in this suit, and held the same until August, 1928, 
when he assigned it to Elizabeth B. Dean, who afterwards obtained a 
tax deed thereon. Later Elizabeth B. Dean by quit-claim deed con- 
veyed her interest in the property aequired under the tax deed, to one 
W. F. Zimmerman. Zimmerman at that time held a seeond mortgage 


on the property against the original owner who had let the land sell for 
its taxes. 


“The chaneellor ruled in the suit below brought by the first mort- 
gagee to foreclose his mortgage, and to establish his priority as against 
Zimmerman, the second mortgagee, that Zimmerman’s acquisition of a 
quit claim deed from Elizabeth B. Dean, the grantee in the above men- 
tioned tax deed issued on the mortgaged property, did not convey to 
him such paramount title against the first mortgagee as would defeat 
the foreclosure of the first mortgage or supersede its priority as a first 
mortgage lien superior to the rights of Zimmerman as a second mort- 
gagee, 


“The appeal here is from a final deeree of foreclosure rendered in 
favor of the first mortgagee, which decreed the rights of Zimmerman, 
the second mortgagee and holder of the quit claim tax title, to be 
subordinate to the lien of the first mortgage.” 


“While in the case before us no obligation rested upon Zimmerman, 
as a second mortgagee, to pay the taxes on the land for the benefit of 
the owner, for he was simply a lhen-holder, and was bound neither by 
the law nor by his contract to pay the taxes which were the founda- 
tion of his after-acquired tax title, vet the land on which his seeond 
mortgage was a lien is to be regarded as a common fund for the pay- 
ment of both the first and second mortgages, which fact entitled either 
or both of them to redeem from the tax sale, or to accomplish the same 
result by buying from another the interest, if any, acquired by him 
under a tax deed procured for nonpayment of the taxes aceruing 
against the mortgaged land. 


“Under such e'reumstances equity will not permit one encumbraneer 
to either direetly, or indireetly, aequire a superior title based on a tax 
deed, during the pendeney of his ineumbranee as against another 
incumbrancer under either an equal or a superior ineumbranee exist- 
ing on the same property, though the ineumbrancer acquiring the tax 
title was neither by law nor contract hound to pay the taxes for the 
nonpayment of which the land was sold at tax sale. 


“Tn such eases equity will relieve against the oppression of an as- 
serted superior tax title, whether acquired directly or indireetly, by a 


The Court then says that the true rule governing such situations was laid down in 
Gorton y. Paine, supra, from which a lengthy quotation is made, and then proceeds on 
page 656 as follows: 


: 
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In Hecht v. Wilson, (Fla.) 144 So, 886, the court further expounded the law as 


follows: 


second mortgagee, on the principle that, as between incumbrancers, such 
an act in seeking to acquire a superior title, rather than redeem from 
the taxes, is to be regarded as fraudulent in effect, and therefore 
inequitable. Fair v. Brown, 40 Iowa 209. 


“In the ease now before us, the court below properly ruled that the 
tax title attempted to be asserted by appellant was not paramount to 
the rights of the first mortgagee, though such tax title was acquired 
from a third person who quitelaimed his rights to appellant thereunder. 


“But the court erred in holding that appelant Zimmerman’s rights 
based on the tax deed were inferior and subordinate to the rights of 
the first mortgagee. 


“By acquiring a quit claim of the title conveyed under the tax deed 
from Elizabeth B, Dean, appellant became subrogated to her rights as 
the holder of a tax lien which entitled her to have precedence in the 
collection of her tax investment as against beth the first and second 
incumbrancers, 


“While on equitable principles a court of equity will refuse to permit 
a second incumbrancer to assert as a paramount title, rights conveyed 
under a tax deed acquired by him covering taxes which he was permit- 
ted to redeem from but not bound by law or contract to pay, for the 
benefit of the owner of the prior incumbrancer, it will likewise on equi- 
table principles subrogate a second mortgagee, who has borne the 
burden of discharging the tax ineumbranee, to the prior rights of the 
tax lien holder, and decree the amount of his outlay to be first paid out 
of the proceeds realized on foreclosure. See section 1026, C. G. L., 
section 795, R. G. S.” 


“Briefly stated, the controversy presented by the appeal is whether 
or not it was error, under chapter 14658, the 1931 Chancery Act, for 
the court below to have ordered stricken, the answers of the trustees, 
and of Harry W. Heeht, which averred in substance that the answer- 
ing defendants claimed title to the property, paramount and superior 
to the title of the defendants in foreclosure, R. M. Davidson and Doro- 
thy Dean Davidson, as mortgagors, and to Mattie Sue Wilson, as mort- 
gagee, under and by virtue of certain tax deeds which had been issued 
by the trustees of the internal improvement fund to the defendant 
Harry W. Heeht, by virtue of which the trustees had undertaken to 
convey to Hecht the absolute fee-simple title to the land in controversy, 
for non-payment of certain assessed Everglades drainage district taxes.” 

* * * * * * * 

“So the real question to be considered is whether or not a claim by a 
mortgagee that an outstanding tax deed is void as against the land 
constituting the subject-matter of the mortgage presents an equitable 
controversy which can be properly raised and decided in a foreclosure 
suit, beeause of the terms of the 1931 Chaneery Act, which provides 
that: ‘All persons having an interest in the subject of the action and 
in obtaining the relief demanded may join as plaintiffs, and any per- 
son may be made a defendant who has or claims an interest adverse 
to the plaintiff’ Section 8, chapter 14658. 


“Our conclusion is that no equitable controversy is presented by such 


‘ 


FLORIDA LAW JOURNAL 


In this case an opinion was also rendered on a petition for rehearing. 
is reported in 145 So. 250, and in it the court further said: 


a claim, and that the provision of the Chancery Act, above quoted, does 
not have the effect of abrogating the rule on the subject, which was 
laid down by this court in Brown v. Atlanta Building & Loan Ass’n, 
46 Fla. 492, 35 So. 403, 404.” 


“We hold, therefore, that where defendants are made parties in a 
foreclosure suit, on the theory that they have or claim an interest in 
the land inferior to the lien of the mortgage, but such defendants file 
an answer containing averments to the effect that they are neither 
necessary or proper parties, and are improperly joined, because they 
claim a title superior to the lien of the mortgage, that the answer 
should, when reasonably definite to apprize the court of the nature of 
the superior claim, be held good as against a motion to strike, and 
that if it is admitted or sustained as true, that such answering defend- 
ants should be dismissed out of the foreclosure suit. 


“This holding does not lose sight of the argument advanced by ap- 
pellee that in this case the tax deed relied on by the answering defend- 
ants as constituting superior title is claimed by the mortgagee to be 
wholly void, and therefore a nullity. But even so, a court of equity 
whose jurisdiction has been invoked to foreelose a mortgage is not 
the proper forum to adjudge it so, in the absence of special feautres 
of equitable nature to authorize such action. Brown vy. Atlanta Na- 
tional Building & Loan Ass’n, supra.” 


“Undoubtedly the mere assertion of a paramount claim by a defend- 
ant does not preclude the court from proceeding to determine in the 
foreclosure case whether a tax deed has in fact been issued covering the 
mortgaged property, before making an order dismissing as to such 
defendant. Nothing in our first opinion was intended to so hold. 


“But to acknowledge the jurisdiction of the court to enter upon any 
inquiry, however limited, as to the validity of a tax deed that has, in 
fact, been issued, would be to hold that in a foreclosure case the court 
may proceed to adjudicate, to some extent at least, claims of paramount 
title, adverse to both mortgagor and mortgagee, which is not a permis- 
sible procedure under the rule laid down in Brown v. Atlanta Na- 
tional Bldg. & Loan Ass’n, 46 Fla. 492, 35 So. 403, 404. 


“In the ease last cited, this court declared that the ‘scope of a fore- 
closure suit’ is merely to enforce the mortgage lien against the title or 
interests of mortgagor, and those claiming under him.” 

* * * * & * * 

“The court did not overlook the appellee’s contention to the effect 
that the tax certificate (or deed) in question was a nullity because it 
was claimed to have been issued on lands not subject to tax. The 
original opinion discloses a diseussion of that point. 


“But we find no consistency in adhering to a rule that has for years 
limited the scope of foreclosure suit to an enforcement of the mort- 
gage lien sued on, and at the same time making an exception to it that 
would permit, in a foreclosure suit, a party claiming under an adverse 
tax certificate (or deed), whether void-on its face or uot, to be made a 
party defendant for the purpose of having the foreclosure deed operate 
as an adjudication that such defendant’s claim of paramount title was 


The opinion 
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not valid, whether the invalidity was apparent on the face of the evi- 
dence of the paramount claim or not. 


“This court must either follow the general rule laid down in Brown 
vy. Atlanta National Bldg. & Loan Ass’n, supra, or hold that it is no 
longer in effect. The scope of a foreclosure case is either broad enough 
to allow adjudication of adverse paramount tax titles or liens, or it 
is not. So far as adjudication is concerned, it makes no difference 
whether the adjudication is made on the basis of what appears on the 
lace of the claim, or through a showine de hors. The effect of the 
adjudication is the same in either case, and the reason for limiting the 
scope of foreclosure proceedings would be as much defeated by the one 
procedure as by the other. 


“We are inclined to agree with appellee that in the course of orderly 
procedure, the dismissal of a defendant claiming under a paramount 
tax title or tax lien should not be made until the claim is prima facie 
made to appear by an offer in evidence of its supporting proof, such 
as the actual tax certificate or deed itself, tendered in support of 
the answer, if the claim is not otherwise admitted or conceded. We 
sustain the petition for rehearing on this point, and modify our diree- 
tion to dismiss accordingly.” 


The exception to the general rule was again noted in the latest case on the subject, 
EK. H. L. Page Properties v. Pinellas Groves (Fla.), 170 So. 881, wherein on pages 882 
and 883, it is said: 


“Tn Heeht et al. v. Wilson, 107 Fla. 421, 144 So, 886, 145 So. 250, 
there was involved a tax deed which, if valid, constituted an independ- 
ent paramount title, but there was not involved the question of the 
propriety of making the holder of a tax title a party defendant in a 
mortgage foreclosure suit where it is charged that, by fraud and col- 
lusion between the mortgagor and the purchaser of a certificate at tax 
sale or the acquiring of a tax deed, a tax deed was aequired under cir- 
cumstances that constitute only a payment of the taxes due and under 
which the tax deed cannot constitute the basis of a new and independ- 
ent. title. 


“Unquestionably, the general rule is that the proper scope of a fore- 
closure suit is merely to enforce the mortgage lien against the title or 
interest of the mortgagor and those claiming under him and also that 
one claiming adversely to both mortgagor and mortgagee by para- 
mount title can not be joined as a defendant in a foreclosure suit. 
But there is well-recognized exception, as stated Brown 
Atlanta National Building & Loan Association, 46 Fla. 492, 35 So. 403, 
404: 


“*Exceptions to the general rule exist where a charge is made of 
fraud or collusion between the mortgagor and the vurehaser at tax 
sale, or where the purchaser is charged to have occupied a relation to 
the mortgagee which estops him from elaiming adversely under the tax 
title. Both the rule and the exceptions have been recognized by this 
court. Gorton v, Paine, 18 Fla. 117; Brown vs. Marayek, 19 Fla. 840. 
See, also, Mendenhall v. Hall, 134 U. S. 559, 10 S. Ct. 616, 33 L. Ed. 
1012.’ 


“This case falls within the exception.” 


THEREFORE, to determine the propriety of making the holder of a tax title a party 
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defendant in a mortgage foreclosure suit reference must be had to the case of Brown vy, 
Atlanta Nat. Bldg. & Loan Ass’n., supra, which correctly states the general rule and 
the exceptions from which it appears that such holder is neither a proper nor a neees- 
sary party unless: 


Ist. A charge is made of fraud or collusion between the mortgagor and the pur- 
chaser at the tax sale; or 


2nd. The purchaser is charged to have oceupied a relation to the mortgagee which 
estops him from claiming adversely under the tax title. 


TURNER PUBLISHING COMPANY, Ine. 


2203 Biscayne Blvd. :: Miami, Florida 
ANNOUNCES A New Florida Book — FLORIDA AUTOMOBILE ACCIDENT LIABILITY 
Including automobile accident cases from the beginning of the automobile era to the 
present; this book is now ready for delivery. It is the third volume of 
ARROW SERIES LAW BRIEFS 
Bound loose-leaf, ring-binders, simulated leather, flexible cover, typewriter impression 


Geouriful 


ew And 


ROBERT 
FULTON 


When you visit Dixie, you must see Atlanta, center of the “Gone 
With The Wind” country. When you visit Atlanta, a natural choice 
is the Robert Fulton, convenient, comfortable, economical, but 
above all clean. 


300 Rooms from $2 


H. GRADY CALLAWAY, Mer. ATL ANT A G A 
JOHN H. CANDLER, Mgr. Dir. % 
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HOW TO PROCURE A LAW LIBRARY 
FOR THE BENCH AND BAR 


By PAUL D. BARNS 
Circuit Court Judge, Miami, Florida 
This matter of law libraries is something like Mark Twain said about the weather: 
“Everybody talks about it, but nobody does anything about it.” 


Its need to the lawyer is as evident as surgical instruments are to the surgeon. 
Hospitals and surgical instruments are essential to the welfare of a community, and each 
surgeon or physician does not try to maintain his own X-ray machine, bronchoscope, ete. 
The expense is all out of proportion to his needs. These essentials are, or ought to be, 
maintained by the hospital, and their use permitted by the physicians enjoying the use 
of the hospital, be it publie or private. 


However, with the lawyers, every lawyer seems to be pursuing the plan of main- 
taining, after a fashion, his own library, when as a matter of fact about the time he has 
established the coveted library he is ready to retire or about to die from old age. Private 
libraries of adequate size usually are owned by men who seldom use them. The dust of 
law books is usually removed only by the use of younger members of the bar. 


A hundred lawyers of a given community will have an investment of a hundred 
thousand dollars with more than half of the investment in duplication of books which 
are not needed for ready reference, | would say, with the result that probably 97% of 
the bar do not have available for use those treatises which the other 3% have. 


The inherent ability to serve a client can not be measured by the number of volumes 
of law books owned by an attorney, but the lack of access to law books is a limitation 
on the ability to serve. By this fallacious poliey of each attorney attempting to own his 
“tools of his trade” he enslaves himself and make little progress in getting out of his 
own tracks until old age begins to weaken his energy to the point at which he no longer 
has a hunger for the law as does the vounger member of the bar. 


Practice of Law Affected with Public Interest 


The practice of law before the courts is a matter affected with a public interest. 
It concerns the administration of courts of justice, and the attorneys, as officers of the 
court, are permitted to represent a litigant and to advise the court, and one is not likely 
to be competent to do either if he has not had access to an adequate law library. Our 
constitution says nothing about tick eradication, hog cholera, ete., for which much publie 
money is well spent, but our constitutions do make repeated references to matters of 
administering justice “without sale, delay or denial,” ete., and thereupon it seems to be 
supposed it should just flow out of the Court House like water from a barrel with the 
bunghole open. With two attorneys of equal educational and natural qualifications 
opposing each other representing their respective clients, one with access to an adequate 
law library and the other without it, justice is likely not to be administered, with the 
result of a feeling of contempt for the law, judge, and lawyer on the part of the unfor- 
tunate client. 


The public recognizes that the right to practice law is regulated for the interest of 
the public, and when a lawyer is admitted to the bar the public has a right to expect 
him to be equipped with the tools of his trade, when in truth and in facet he is not so 
equipped. We all know such equipment can not be carried under his hat. 


So much for the faults of the system. Now what can be done about it? 
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Remedies 


Voluntary library associations could be organized, but that involves the assessment 
and collection of dues, location of the library, expulsion for the non-payment of dues, 
use by those not members, ete., all of which gives rise to matters that are unpleasant, 
burdensome and disagreeable and which the attorneys as a rule do not want to be bothered 
with. Furthermore, attorneys are not cooperative by nature. They are competitive and 
individualistic. Hence cooperative libraries have not been the practice, although it would 
appear that logic would have given rise to their existence long ago. 


About the only plan that can be made to work is to make it compulsory and impose 
it by law with local option or without option of the members of the bar. 


The license tax is levied for regulation of the profession or for revenue—usually 
for revenue. It or some of it might better be used for regulation under the police power, 
and no more beneficial regulation could be had than a regulation producing a status 
which would insure that every litigant employing an attorney would be assured that such 
attorney would have access to a library sufficient to advise himself of the law, so that at 
least his equipment (tools of his profession) will be as good as tiat of any other attorney 
of the community. The bar knows this to be essential, but the client does not. To 
permit the present policy to continue is not for the best public interest. 


So I suggest, that in order to promote a better administration of justice (and such 
is a governmental function) we ought to pursue the policy or plan of appropriating for 
law library purposes a portion of the license taxes imposed upon attorneys and if the 
conditions are such that it is not practical to do so without an increase of such tax, then 
let it be increased. With any increase in the license taxes then the appropriation may be 
confined to the amount of the increase only, or else as a compromise let the appropria- 
tion be twice the amount of the increase. 


We have tried it in Dade County, of which Miami is the county seat, and at the end 
of two years we have a $22,000 library of all new books available, but of course not 
entirely paid for, with the result that many lawyers have at least saved an expenditure 
equivalent to the hire of a household servant and at the same time they have become 
entitled in their own right to use a bigger and better library than they would otherwise 
enjoy. And our library is just two years old—think what we will have in a period of 
ten years! 


Of course, if we are to confine our view to the one that a library only affects the 
private welfare of the individual lawyer, then we have gotten nowhere, for the state has 
not yet ventured to assure his welfare beyond that of any other class of citizens, and 
should not unless we are to adopt a paternalistic policy. It must be approached trom 
the point of view of the general public welfare. 


As a police measure we may levy a license tax for regulation, and as a revenue 
measure we may levy a license tax for revenue and then appropriate the proceeds for 
the purchase of the tools of the profession to insure an attorney’s access to them, so that 
the general publie welfare be advanced and the administration of justice be promoted, 
and such is a governmental function. 


There need not be but one such license tax. Its classification as to whether it be a 
tax for revenue or regulation is to be determined by the purposes to which the proceeds 
of the tax are applied. 


In Miami the tax was formerly $25 for the city and $15 for state and county pur- 
poses. Under the new law the city license tax is reduced to $15 and state and county 
license taxes are $25, with $10 of this $25 appropriated for law library purposes to be 
expended as directed by the Senior Circuit Judge. It is a library for the bench and bar 
and so stated in the act. Under regulation of its use books are allowed to be withdrawn 
upon paying a small annual fee of $5, which is to be reduced. 


126 FLORIDA LAW JOURNAL 


DO THE LAWS OF FLORIDA RECOGNIZE THE 
CREATION OF SURVIVORSHIP IN 
JOINT TENANCY? 


(ITALICS SUPPLIED) 


By ARTHUR R. THOMPSON 
of the St. Petersburg Bar 


The diseussion revolves around Section 5482 (3617) C. G. L. of Florida, 1927 :— 
“Estates by Survivorship.—The doctrine of the right of survivorship in cases of real estate 
and personal property held by joint tenants shall not prevail in this State.” 


The writer has for some time been of the opinion that this Statute relieved the right 
to create such survivorship of any controversial aspect until the question was brought 
into the diseussion at the meeting of the Legal Institute held at the St. Petersburg Yacht 
Club on October 21, 1939. 


The diseussion indicated that the following might be of sufficient interest to the 
members of the Bar to warrant its appearance in our Law Journal. 


Our Statute, Section 5482, does not in its modification of the Common Law doc- 
trine go so far as to repeal or alter the right or power of alienation or conveyance of 
one’s property rights to others, but the doctrine of the right was modified or repealed, 
and it is submitted that when the word doctrine is defined or interpreted it must receive 
the same interpretation or definition as it enjoyed under the Common Law. 


The doctrine of the Common Law was that when property was conveyed to joint 
tenants with the four essentials of such tenancy, without the words “survivorship” then 
the right of survivorship existed as an attribute or by inference emanating from the 
doctrine. 


The definition of the word doctrine given in Black’s Dictionary is “a rule, principle, 
theory or tenant of the law.” Then again we have the illustration of the doctrine of 
The Stare Decisis Rule, and it has been held that this Rule is not so imperative or in- 
flexible as to preclude a departure therefrom in any case but is not applied to perpetu- 
ate error. (1) 


In view of the fact that one of the lawyers at the St. Petersburg institute stated that 
he was preparing a Brief on this question involving a Pennsylvania Will or shares of 
stock conveyed to two parties “as joint tenants with the right of survivorship; it may 
be interesting to quote the Pennsylvania theory as laid down in the decision of its Su- 
preme Court reported in Volume ITI of Sargent and Rawles Reports, page 191, and in 
Volume 5 of Binney’s Reports, pages 18-122—“It is not favored (joint tenaney) at law 
and the presumption is that all tenants holding jointly hold as tenants in common unless 
a clear intention to the contrary be shown.” 


The author Vale on Elementary Principles of Pennsylvania Law, on pages 916 and 
917 states:— “This Act of March 31, 1812, merely abolishes the right of survivorship 
as an ineident to joint tenancy by preventing this result from flowing from the estate 
itself. It does not prevent a testator or grantor from creating a joint tenancy by the 
express language of his will or deed, or by necessary implication.” This statement is 
followed in other decisions by the Supreme Court of Pennsylvania. In the majority of 
cases consulted by the writer evidence is admissible to show the intent of the grantor, 
the testator or the transferor. 


Note—(1) Sioux Remedy Company vs Cope, 235 U. 8. 197. 39 Law. Ed. 193. 
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Now we have no law or Statute forbidding the transfer, alienation or conveyance 
of one’s property, and this would seem to apply to a corporation as well as to an indi- 
vidual, with certain exceptions that do not disprove the contention of the writer. 


If our Statute, 5482, had abolished the right to create a survivorship in joint ten- 
aney, then such language would have abolished not only the “incident or the inference, 
the theory, or the doctrine flowing from the mere words of “joint tenants” standing 
alone, but as a rule of property would have abolished the right on the part of the grantor 
or testator to transfer the right of survivorship. 


The Statute, 5482, cannot by implication be interpreted as abolishing this right in 
a grantor, testator or transferor and thus oppose a definite rule of property by the 
doctrine, theory, policy or the inferences, incidents or attributes that flow from such a 
doctrine or theory. 


In contending that the law of Florida does recognize the right to create a survivor- 
ship in joint tenancy, some may feel that the Statute of Wills is contravened; but not so, 
beeause the entire title to the survivor of the joint tenants does not pass from one tenant 
to the survivor by the medium of the Will of the decedent tenant, but on the contrary by 
the power and the right of the grantor in his life time, or by the testator by his Will, and 
the unity of title is vested by him, earved out of his title and conveyed or transferred in 
its unity to the two tenants to hold jointly during their joint lives and then upon the 
death of one, he, the grantor or testator, conveys or devises or bequeaths this unity of title 
to the survivor of the two. 


While it is true that there can be a severance of ownership in property passing only 
by the words “joint tenants” which distinguishes this estate from an estate by entirety, 
yet it is submitted that the Will of the testator or the Deed of the grantor in its intent 
and purpose to create a survivorship, cannot be violated except perhaps by voluntary 
agreement of the parties or by partition, but where one of the tenants dies and no such 
cireumstance as this has occurred, the surviving tenant takes the entire unity of title. 


While it is true that at Common Law it was a rule of construction that an Estate 
granted to two or more persons must be construed as one in joint tenaney, unless there 
was some clear indication in the instrument creating the Estate that it was to be divided 
and held in common rather than jointly, vet the modern tendeney in restricting Estates 
in joint tenancy, this Rule is reversed and unless express words manifest an intent that 
an estate should be so divided, a tenaney in common rather than a joint tenaney is ere- 
ated. In order to create a joint tenaney, however, the terms of the grant or devise must 
negative the presumption arising from the Statute that it is the intention of the testator 
to create a tenancy in common. (2) 


Thus it will be seen that even at common law the right and the intent to create sur- 
vivorship in joint tenaney was recognized, and in our modern law such joint interests in 
personalty with the right of survivorship may be created though there is a presumption 
against them. 


In the ease of Stanley M. Burns, Admr. v. Francis X. Nolette, reported in Vol. 67 
A. L. R. at page 1051, the Supreme Court of New Hampshire in its decision sets forth 
the right of the depositor’s intention to create a right of survivorship in his bank deposit 
by adding another’s name thereto because the deposit book recites that the deposit is to 
make the money payable to the “survivor of them as joint tenants” (pages 1057-1058), 


In the ease of Wm. Malone vs Nellie Sullivan, et al, reported in Vol. 85 A. L. R. at 
page 275, the Supreme of Kansas in its opinion states— “The Statute which abolished 
joint tenancy and survivorship as they existed at common law does not render unlawful 


Note—(2) R. C. L. Vol. 7, page 814. R. C. L. Perm. Supp. page 2084. 
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a contractual arrangement which confers and defines equivalent legal rights and obliga- 
tions among the parties concerned.” In First National Bank vs Lawrence, an Alabama 
case, reported in 101 So. page 663, the Supreme Court decided that a husband and wife 
can arrange joint savings on deposit to go to the survivor in case of death. 


The Supreme Court of West Virginia in the case of Wisner vs Wisner, reported in 
95 S. E. page 802, decided that notwithstanding the abolishment of joint tenaney by 
Statute, that by virtue of another provision which immediately followed, the former Stat- 
ute did not apply to joint tenancy in personal estate and right of survivorship therein 
when the contract or deed of the parties evidences an intention to create such estate and 
right, and in the Court’s opinion other decisions were cited disclosing that the ehange from 
the Common Law rule was not to apply “when it manifestly appears from the tenor of 


the instrument that it was intended that the part of the one dying should then belong to 
the survivor.” 


It is true that some States by Statute have abolished joint tenancies and others 
the right of survivorship has been abolished, while in a few States the Courts have held 
that a joint tenancy with the incidental right of survivorship does not exist therein; but 
notwithstanding such Statutes and Court decisions, apparently even in those States 
parties may by Will, Deed or other instrument create a joint tenancy with the right of 
survivorship by words clearly expressing such intention. 


In the case of Julia Musa, Respt., vs Segelke & Kohlhaus Company, reported in 
Vol. II] A. L. R. at page 168, the Supreme Court of Wisconsin decides:— ‘“Conse- 
quently, the lien of the judgment in question could attach only to such interest or estate 
as Adam Musa actually and effectively had in the premises. However, as his interest 
or estate continued to be that of a joint tenant, while he was alive, it was at all times 
subject to and limited by the right of survivorship, which is a special incident of every 
joint tenancy, and by reason of which, on the death of one joint tenant, his interest goes 
to his survivor.” The opinion cited other decisions of the Supreme Court in holding 
the well established rule “that unless the joint tenancy has been destroyed during the 
lifetime of the joint tenants by the effective severance of the interest of one from the 
interests of the other joint tenant, so as to destroy the unity of title, they continue as 
joint tenants until, upon and by reason of the death of one, the survivor becomes the 
sole and absolute owner of the property, and there consequently exists no longer any 
interest or property right whatsoever in the deceased joint tenant or his estate” and 
that the mere lien of the judgment against the decedent cotenant did not create such 
severance, 


It will be seen that in other States the Statutes expressly lay down a rule of Sub- 
stantive Law and do not leave such changes or modifications to inference, as is illustrated 
also by Seetion 5481 (3616) of the C, G. L. of Florida, 1927, under the heading “Cer- 
tain Estates of Inheritance Prohibited,” “No real estate shall be entailed in this State.” 
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ANNUAL CONVENTION__ 


The annual convention of the Florida State Bar Association will be 
held in Jacksonville on April 18th, 19th and 20th, the Conference of Dele- 
gates being on the first day. 

The Association has had a consistent growth. Much of the inspira- 
tion which brings about new accessions comes from these annual conven- 
tions where problems are discussed, friendships renewed and acquaintances 
made. Professional consciousness and professional solidarity are created 
and encouraged at these annual meetings. 

New leaders for the year 1940-41 will be selected. It is your Bar. 
Your voice should be heard in its councils. 

Make your plans to attend the convention with your brethren of the 
Bar. 


HIGH DEGREE OF HONESTY__ 


One of Florida’s oldest Circuit Judges was heard recently to remark 
that lawyers should cease recriminations among themselves and give less 
publicity to occasional derelictions by an exceedingly small number of law- 
yers. It was pointed out that no profession can boast of a higher average 
of honesty than the legal profssion. 

The point was also stressed that while most of the criticism of the 
Bar comes from business men, the prime motive of business is profit; that 
greed for profit too often is the cause of breaches of trust on the part of 
these business men, such dishonest occurrences being far more frequent in 
the business world than among lawyers whose relations are chiefly fidu- 
ciary. 

It could have been pointed out that particularly lawyers and doctors 
attempt to keep their professions clean and frequently discipline own 
members for unprofessional conduct, whereas very little effort, if any, is 
made in this direction by the business world. 

It can also be said that most of the unprofessional conduct observed 
among lawyers is brought about by pressure from clients who are in a 
great majority of the cases laymen, if not so-called business men. 

Let not lawyers aid in undeserved public criticism and vicious propa- 
ganda of the profession as a whole. 
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Florida State Bo (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


DAN H. REDFEARN, President JOHN DICKINSON, Secretary-Treasurer 
J. C. ADKINS LEROY COLLINS Cc. EDMUND WORTH 
ED R. BENTLEY WM. P. SIMMONS, JR. 


CONVENTION PROGRAM 


All meetings held on the Mezzanine Floor 


Conference of Delegates 


Thursday, April 18, 1940 
10:00 A. M. 


Report of Committee on Constitution and By-Laws__----------- T. M. Shackleford, Jr. 
Report of Committee on Common Law Rules__--------------------- Herbert S. Sawyer 


Report of Committee on Legal Education and Admission to the Bar__----- James Booth 
Report of Committee Derisiation Vernon Hawthorne 
Report of Committee on Unifieation of the Bar ___~-_----.---_.---------- G. L. Reeves 
General Discussion. 


Florida State Bar Association 


Friday, April 19, 1940 
9:30 A. M. 

Convention called to order. 
Address of Weleome—William B. Bond, Jacksonville. 
Response—E, Dixie Beggs, Jr., Pensacola. 
Report by the President outlining work done during the year. 
Report of the Conference of Bar Delegates—John Dickinson, St. Petersburg. 
President’s Annual Address—“Shadows Over the Legal Profession.” 


Address—*The Work ot the Law Revision Commission of New York,’—-Honorable 
Young B. Smith, Dean Columbia University Law Sehool, New York City. 


Committee Reports. 
Appointment of Nominating Committee. 


12:00 Noon—Adjournment for luncheon. 
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12:00 Noon—Junior Seetion Luncheon and meeting—Banquet Mall. 
Wm. P. Simmons, Jr., President, presiding. 
All members of the Association under 36 years of age may participate and 
are urged to attend. The luncheon and meeting are open to everyone. 
(1) Minutes of the Belleair Meeting. 
(2) Report of the President outlining work done during the past year. 
(3) Committee reports as follows: 
Law Book—E. Dixie Beggs, Jr. 
Unifieation—John Donahoo 
Public Relations—Donald K. Carroll 
Unauthorized Practice of Law—Melbourne L. Martin 
Small Claims Court—Mary Vann 
Membership—s. T. Dell, Jr. 
(4) Open for suggestions 
(5) Report of Nominating Committee and Election of Officers 


Saturday, April 20, 1940 
9:30 A. M. 
Convention called to order. 
Reports of Committees. 
Address—“The Eternal Conflict Between Reason and Foree,’—Honorable David A. 
Simmons, Past President Texas Bar Association, Houston, Texas. 


Address—Honorable Charles A. Beardsley, President American Bar Association, Oak- 
land, California. 
General Discussion, 


1:00 P. M.—Member Luncheon—Report of Nominating Committee and Election of Offi- 
cers—Banquet Hall. 
8:00 P. M.—Annual Banquet—Roof Garden, Mayflower Hotel. 
Address—“State Barrier Laws and Their Effeet Upon Our Democracy,”—Honor- . 
able Carroll A. Teller, President Commercial Law League of Ameriea, Chicago, 
Tllinois. 


Entertainment Program 
(All meetings in George Washington Hotel except Banquet) 
Thursday, April 18, 1940 
12:30 P. M.—Informal luncheon in Banquet Hall. 
7:00 P. M.—Informal dinner and dance in Rainbow Room. 
Friday, April 19, 1940 
10:00 A. M.—Sightseeing trips for ladies. 
12:00 Noon —Junior Bar Luneheon and Meeting in Banquet Hall. 


12:00 Noon —Informal Luncheon for other members and ladies in Rainbow Room. 


1:30 P. M.—AIl ladies and gentlemen leave hotel for participation in the afternoon 
program. 


715 P. M.—Boats leave Mayport for ocean fishing trip. 

:30 P. M.—Annual golf tournament at Ponte Vedra in which numerous prizes will 
be offered for varied features, 
Included among the prizes are those given by Bancroft-Whitney Com- 


pany, The Harrison Company and by Mr. O. O. Beck, representing West 
Publishing Company. 
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2:50 P. M.—Entertainment for the gentlemen who do not wish to fish or play golf and 
the ladies at and around Ponte Vedra Inn and Bath Club, including tennis, 
shuffleboard, putting, bowling, swimming, surf bathing, beach sports and 
sightseeing. 

5:00 P. M.—Tea for the ladies at the Bath Club, Ponte Vedra. 

9:00 P. M.—Cocktail party at the Florida Yacht Club. 

10:00 P. M.—Dancee at Florida Yacht Club (dress optional). 
Saturday, April 20, 1940 
10:00 A. M.—Trip for ladies to Oriental Gardens and other sightseeing, 

1:00 P. M.—Member Luncheon in the Banquet Hall—Eleetion of Officers. 

1:00 P. M.—Informal Luncheon for ladies in Rainbow Room. 

2:00 P. M.—Afternoon devoted to general entertainment, including shopping, theatre, 
golf, ete. 

8:00 P. M.—Annual banquet, Roof Garden, Hotel Mayflower (dress optional). 

10:00 P. M.—Danee Mayflower Roof Garden, following the banquet. 
Alumni and fraternity groups who desire to have reunion dinners, breakfasts or 


meetings of any kind should contact Secretary Dickinson or the attendants at the Infor- 
mation Desk for a time and place of meeting. 


REGIONAL CONFERENCE HELD IN ATLANTA 
FEBRUARY 17 


By DEAN BOGGS 


Jacksonville Bar Association 


A highly successful Regional Conference of State and Loeal Bar Association Exeeu- 
tives, together with members of the House of Delegates of the American Bar Association, 
was held at the Ansley hotel in Atlanta, Georgia, on Saturday, February 17, 1940. The 
meeting was attended by representatives of local and state bar associations from the 
States of Alabama, Florida, Georgia, North and South Carolina, representatives of vari- 
ous committees of the American Bar Association, members of the Junior Bar Confer- 
ence, and was held under the auspices of the Section on Bar Organization Activities of 
the American Bar Association. 


Raymer F. Maguire of Orlando, Florida, as Chairman of the American Bar Associa- 
tion section in charge, presided over the sessions which were designed to inerease the 
utility and efficiency of state and loeal bar associations by investigating, discussing and 
recommending means and methods of strengthening such associations, coordinating their 
activities and increasing their capacity for service to the legal profession and the public. 


Mr. John L. Danhof, a member of the Committee on Legal Education and Admis- 
sions to the Bar, diseussed the work of his committee, which is to improve the standards 
and training and admission to the bar and to secure the cooperation of bar examiners, 
law schools and bar associations in the various states to that end. 


It is the considered opinion of the committee that bar examination questions should 
be based upon general Jaw and not almost entirely upon the loeal state supreme court 
decisions and state statutes of the particular state in which the examination is being 
held. Cooperation between bar examiners and the deans of law schools in the drafting 
of examination questions has been found to be most helpful in giving the applicant a 
fair examination and one which tests his general knowledge of the law. 


Dean Hilky of the Emory University Law School criticized the manner in which bar 
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examinations are held in Georgia, pointing out that the examinations were held in the 
thirty-three different circuits of the state rather than at a central point, and that only 
one day was allowed for the examination, with fifty questions to be answered in one 
day, starting at 8:00 a. m., and lasting until midnight, with no time allowed for lunch 
or dinner. A movement is on foot to have this system corrected at the next meeting of 
the Georgia Legislature. 


Mr. Richard T. Rives, President of the Alabama State Bar Association, reported 
that Alabama has adopted all of the recommendations of the American Bar Association 
as to admission to the bar, with the exception that graduates of the University of Ala- 
bama are admitted to practice without examination. Alabama requires two years college 
work in academic studies, followed by three years in an aecredited law school, or four 
years in a law school not accredited as a prerequisite to taking the bar examinations. 
The examinations last three days, and all examinations are held in Montgomery. The 
Dean of the University of Alabama Law School is a Member of the Board of Law 
Examiners, and there is a high degree of cooperation between the bar examiners, the 
bar and the law school. 


Mr. Giles Patterson of Jacksonville, Florida, made a most interesting talk concern- 
ing the activities of the Committee on Cooperation Between the Press, Radio and Bar, 
in the course of which he outlined the history and origin of the committee. The com- 
mittee was an outgrowth of the famous Hauptmann trial, and was organized at the 1936 
convention of the American Bar Association, largely the result of suggestions of Newton 
D. Baker. Mr. Baker was made Chairman of the Committee and although it was recog- 
nized by the committee that by the exercise of the rule making powers of the courts, or 
by state statutes, if necessary, such matters as the use of cameras and microphones in 
courtrooms during trials could be regulated, it was the sense of the committee that these 
matters should be worked out in cooperation with representatives of the newspapers and 
radio. Therefore, at the request of the President of the American Bar Association, a 
Committee of American Newspaper Publishers and a Committee of American Newspaper 
Editors was appointed to confer with the American Bar Association Committee, and a 
joint meeting of the three committees was held in New York in 1937. The purpose of 
the conference was to work out an agreement between all interested parties as to the 
practices of the press and radio in connection with court trials. The representatives 
of the press admitted that these matters were within the power of the trial courts to 
regulate and were willing to trust them to the regulation of the trial courts. However, 
members of the bar association committee felt that many judges being elective, were 


‘subject to pressure on the part of the press, and that the leaving of these matters to the 


diseretion of the individual judges would place the judges in an embarrassing situation. 


Mr. Patterson reported that the results of these conferences were to reach an agree- 
ment in all respeets, except the right of the press to use cameras in the trial courtroom, 
as to which no agreement could be reached. While these committees were still attempt- 
ing to reach an agreement on practice, the Committee on Professional Ethies proposed 
Canon 35 of professional ethies at the convention of the American Bar Association in 
Kansas City, and Canon 35 was adopted before the Committee on Cooperation Between 
the Press, Radio and Bar became aware of the proposal. This move almost resulted in 
the dissolution of the committees of the publishers and editors. After considerable diffi- 
culty, the American Bar representatives have sueceeded in continuing the conferences, 
with the radio people also being represented. These conferences are still continuing, 
according to Mr, Patterson, and it is the hope of his committee that an agreement. will 
be perfected. 


In the discussion which followed, Mr. Sylvester Smith of Newark, New Jersey, 
pointed out an interesting fact concerning the Hauptmann trial, which is not generally 
known. During the Hauptmann trial, according to Mr. Smith, the sheriff sold front 
row seats in the courtroom to the public at so-much per seat. When the sheriff came 
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up for reelection, his opponent used this action as campaign ammunition, and the sheriff 
was defeated. 


Mr. John L. Tye, of Atlanta, Georgia, brought out that a few years ago the news- 
papers in Atlanta made a habit of publishing the names of plaintiffs’ lawyers when they 
secured particularly large judgments, or collected unusually large fees. Through the 
efforts of the Georgia bar, this practice was discontinued, and it was the consensus of 
opinion of the delegates present that the press should make it a practice not to mention 
the names of lawyers for litigants in newspaper stories carried concerning trials. 


Mr. Sylvester Smith of Newark, New Jersey, Chairman of the Committee on Public 
Relations of the American Bar Association, outlined the work of his committee. The 
committee, since its inception, has made a study of how large and successful business 
enterprises, such as the American Telephone and Telegraph Company, and other organ- 
izations, such as the American Medical Association, and the American Dental Associa- 
tion, have handled the matter of public relations. These studies have brought the com- 
mittee to the conclusion that it is necessary, first, that lawyers become acquainted with 
the organized bar, local, state and national, and its work; secondly, that they become 
members of the great organized legal profession; and, thirdly, the organized bar, working 
through national, state and local units, studies the problem of what is wrong with rela- 
tions between the bar and the public, and carries on a program to improve those con- 
ditions, 


Mr. Smith emphasized the necessity of selling the lawyers on the value of the organ- 
ized bar, bringing them in as active members and all working towards the betterment of 
the profession and the service of the profession to the publie. 


Through the weight of such an active organization, pressure could be exerted upon 
ose sources which, from time to time, intentionally or i ionally diseredi 
those sources which, tf t to ti ntentionally or unintentionally diseredit the 
legal profession. For example, Mr. Smith pointed out, certain movies have pictured 
the profession in an unfavorable light and that through such a committee as the Public 
Relations Committee, the organized bar can bring pressure to bear on the representa- 
tives of the film industry to see that such adverse impressions are not repeated. 


Mr. Smith made a number of helpful suggestions with reference to seeuring a better 
press by loeal bar associations, such as paying more attention to representatives of the 
press attending its meetings and seeing that they receive every cooperation in securing 
the true facts in stories which are of interest to the public. 


In the general discussion which followed, it was brought out that the Atlanta Bar 
Association had sponsored the publication of advertising in local newspapers of a high 
type, having for its purpose the improvement of relations between the legal profession 
and the public, and the Orlando Bar Association has staged radio programs of the same 
nature. In every instanee care was observed to see that no individual lawyer was men- 
tioned, and that the Canons of Ethies regarding personal advertising were not violated. 


President Charles A. Beardsley of the American Bar Association, in the course of 
his remarks concerning the functions of the various Sections of the American Bar Asso- 
ciation, took occasion to express the view that the lawyers ean best foster better public 
relations by taking the initiative in inst*gating reforms in the administration of justice, 
<o that the administration of justice will be more efficient and more economical. He 
called for unification of lawyers in bar associations, saying, “We must pool our interests 
and direct our forees toward the goal of better public service, together we ean give that 
service and indirectly we can improve our standing with the other people that go to 
make up society—we can improve our publie relations.” Such reforms are assured of 
a favorable press, and the backing of public opinion. 


President Beardsley divided the sections of the American Bar Association into two 
eroups, Whieh he ealled the “Bread and Butter Group” and the “Pro Bono Publico 
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Group.” He pointed out how membership in the first group could be of real service to 
the lawyer, but dwelt at greater length on the “Pro Bono Publico Group” which he 
defined as “those sections dedicated mainly to public service.” These are the sections 
devoted to improving the administration of justice and constituting real publie service 
without the prospect of immediate gain to the lawyers. However, the speaker pointed 
out that in the long run, the elimination of delay in the administration of justice would 
increase the business of lawyers and decrease the resort by business men to arbitration 
groups to avoid resort to the courts. 


Chairman Maguire called upon representatives of the various state associations 
present to outline their organizations. The diseussions whieh followed of the various 
types of state bar organizations, and the experience with these various types, were very 
valuable to the delegates present. To the writer, the model state organization is that of 
Alabama, which was described by Mr. Richard T. Rives. 


Alabama was the first state to form an integrated bar, same being formed on Aug- 
ust 9, 1923. Its governing board is a Board of Commissioners consisting of twenty-four 
commissioners, one from each Judicial Circuit in the state. The lawyers from each 
Cireuit elect one of their number to serve as a commissioner on the Board of Commis- 
sioners. The officers consist of a President, First and Second Vice-Presidents and 
Secretary. The President is elected at the annual meeting and serves ex officio on the 


Board of Commissioners. 


The Board of Commissioners has broad and extensive euthority. Among other 
things, it controls admission to the bar, and employs a prosecuting attorney to prosecute 
lawyers charged with unethical practices. 


Insofar as admission to the bar is concerned, the Board prescribes the qualifications 
for admission, subject only to a state statute, and is subject not even to the control of 
the State Supreme Court. It appoints the Board of Examiners and appoints the Fair- 
ness and Fitness Committee. The qualifications for admission now prescribed by the 
Board are that the applicant must have had two years of college academie work, and 
three years in an aceredited law school, or four years in a non-aceredited law school 
prior to taking the examination. All applicants are required to take the bar examina- 
tion, with the exception of graduates of the University of Alabama Law School, who 
are automatically qualified for admission. 


Up until the time this organization went into effect, no lawyer had been disbarred 
for a generation in Alabama for unethical practice, because he was allowed a jury trial. 
Since that time, lawyers charged with such practice have been tried before the Board of 
Commissioners. Since the institution of this integrated bar, thirty-five lawyers have 
been disbarred. How the defendant may have fared at a previous criminal trial in the 
courts on charges growing out of the alleged unethical practice, has no bearing on his 
case before the Commission. The speaker cited one case of a lawyer who had suecess- 
fully defended himself on a perjury charge in the courts before appearing before the 
Commission, but he was nevertheless disbarred by the Commission. 


The activities of the Alabama State Bar are financed through a state license fee of 
twenty-five dollars paid by each lawyer in the state, ten dollars of which amount goes to 
pay the expense of the state bar. During the past year the Alabama Legislature raised 
the amount which the state bar is to receive out of this license fee to fifteen dollars, and 
these additional funds have enabled the organization to broaden its activities and to 
employ a proctor who is delving into the subject of unauthorized practice in the State 
of Alabama. It has also enabled the state bar to hold legal institutes, which they have 
found to be a wholesome influence. In addition, the bar association publishes a state 
bar journal carrying news of activities within the association. 


President Dan A. Redfearn of the Florida State Bar Associaticn discussed the valu- 
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able part that legal institutes have played in increasing interest in the Florida State Bar 
Association and in increasing its membership. The inspiration for these legal institutes 
in Florida was received from the previous conference of local and state bar association 
executives sponsored by the American Bar Association in Atlanta the year before. He 
outlined the manner in which these legal institutes were staged in Florida, without cost 
to the Florida State Bar Association. The speaker stated that as a result of the efforts 
of the Florida State Bar Association, legal institutes have been held in every circuit in 
the State of Florida, with the exception of the Fourth Cireuit, and that the Jacksonville 
Bar Association was staging a legal institute on taxation the following week in that 
Cireuit. These legal institutes resulted not only in a substantial increase in membership 
in the Florida State Bar Association, but also in the formation of local bar associations 
in two or three circuits in the state which previously had no organized association. Mr. 
Redfearn stated that the Florida State Bar found it necessary to organize these local 
bar associations in connection with its plans for putting on legal institutes in those 
cireuits. 


The final discussion was led by Mr. Henry Brennan of Savannah, Georgia, Chair- 
man of the Committee on Unauthorized Practice of Law of the American Bar Associa- 
tion. This committee furnishes information to over 430 local committees on unauthor- 
ized practice and publishes each month a pamphlet entitled, “Unauthorized Practice 
News.” 


His committee has opposed general legislation attempting to define the practice of 
law, tinding that where this was attempted, various lay groups have had enough influ- 
ence to get themselves excepted from the definition. For this reason the committee 
advocates leaving the definition of the practice of law to the courts. 


It is the policy of the Committee to avoid litigation except where it is clearly shown 
to be in the public interest. It has been found that conferences with offending groups 
and a frank discussion pointing out the injury to the publie of the objectionable practice 
is usually sufficient to cause the offending group to discontinue such practice. 


Agreements have been worked out between the Committee and the General Board 
of Lite Insurance Underwriters, and the National Conference Committee of Insurance 
Adjusters, which have tended to greatly decrease the unauthorized practice of law by 
persons in these groups, and the Trust Division of the American Bankers Association 
has been very cooperative in using its influence to stamp out objectionable practices on 
the part of trust departments in banks. 


Mr. Brennan stated that his committee is always ready to offer advice and counsel 
to all local committees in connection with unauthorized practice, and that where litiga- 
tion was necessary, his committee was always glad to furnish authorities and make 
suggestions as to pleadings. 


With reference to various governmental bureaus and agencies allowing persons not 
licensed to practice law to practice before them, Mr. Brennan stated that the O’Toole Bill 
was before Congress, which bill was designed to prohibit everyone except licensed attor- 
neys appearing before these boards and agencies. He stated, however, that his commit- 
tee opposed any general legislation because of the pressure of lay groups being likely to 
secure exceptions in the law in their favor, and stated that his committee was carrying 
on negotiations with the Treasury Department, Board of Tax Appeals, and Interstate 
Commerce Commission with reference to amending their rules to allow only licensed 
attorneys to practice before these agencies. He stated that the members of these boards 
and agencies have experienced the difficulty of having lay practitioners before them, 
and are tightening their rules every year. 


That evening, following the conference, a formal dinner in honor of President 
Charles A. Beardsley of the American Bar Association was given in the Ansley hotel 
under the sponsorship of the Atlanta Bar Association, and the Lawyers Club of Atlanta. 
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IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D. 1940 


In Re: Petition of Jacksonville Bar Association for 
Rule Permitting the Establishment of Pre-Trial Pro- 
cedure. Order entered January 12, 1940. 


ORDER 


This cause coming on to be heard on the application of the Jacksonville Bar Asso- 
ciation to approve a rule permitting the establishment of pre-trial procedure in certain 
courts of the State of Florida and the said application having been examined by us and 
shown to be in all respects regular and proper, 


It is Ordered, Adjudged and Decreed that beginning with the first day of February, 
1940, the following rule shall be in effect and become operative when and as approved by 
the Cireuit and Civil Courts of Record of Florida, or any of them as provided therein: 


A. The several Cireuit Courts of the State of Florida and the several Civil Courts 
of Record thereof are hereby granted authority, upon the concurrent action of the 
Judges presiding over said courts respectively, or a majority of them, to promulgate and 
put into effect in litigated cases which may from time to time be pending in their re- 
spective courts, the rule for pre-trial procedure hereinafter set forth, provided, in the 
diseretion of such courts, taking into consideration the volume and nature of the litiga- 
tion handled and the number and location of the attorneys practicing before such courts, 
it shall appear that the prompt and efficient administration of justice will be promoted 
thereby. 


B. The rule to be adopted shall be as follows: 


PRE-TRIAL PROCEDURE: FORMULATING ISSUES. In any 
action, the court may in its discretion direct the attorneys for the 
parties to appear before it for a conference to consider: 

(1) The simplification of the issues. 

(2) The necessity or desirability of amendments to the pleadings. 

(3) The possibility of obtaining admissions of fact and of documents 
which will avoid unnecessary proof. 

(4) The limitation of the number of witnesses. 

(5) The advisability of a preliminary reference of issues to a master 
for findings to be used as evidence when the trial is to be by jury: 

(6) Such other matters as may aid in the disposition of the action. 

The court shall make an order which recites the action taken at the 
conference, the amendments allowed to the pleadings, and the agree- 
ments made by the parties as to any of the matters considered, and 
which limits the issues for trial to those not disposed of by admis- 
sions or agreements of counsel; and such order when entered controls 
the subsequent course of the action, unless modified at the trial to 
prevent manifest injustice. 


C. Any court adopting this rule in its discretion may establish a pre-trial calendar 
upon which actions may be placed for consideration as above provided and may either 
confine the calendar to jury actions or to non-jury actions, or extend it to all actions. 


D. Such rule may be abrogated or reinstated from time to time as the court adopt- 
ing same may in its discretion determine, and, in the case of a Cireuit Court, may be 
made effective throughout the Cireuit or its operation confined to one or more counties 
thereof as the court may determine. 
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REPORT OF COMMITTEE ON LEGAL INSTITUTES 


The Committee on Legal Institutes submits the following report of its activities 
for the year, to-wit: 


Soon after the Committee was appointed, two meetings were held in Tallahassee, 
which were attended by a majority of the Committee, and by President Dan Redfearn 
and Secretary John Dickinson. Upon the recommendation of President Redfearn, the 
Committee decided to hold the annual Legal Institute at Gainesville, on November 24 
and 25, 1939, and to hold a local Legal Institute in each Cireuit in the State. The idea 
of the local Institutes was new to the Committee and to the Florida State Bar Associa- 
tion. The program was undertaken because the President was of the opinion that this 
would be an effective way for the Florida State Bar Association to render practical 
service to every lawyer in Florida. After formulating the program the Committee 
authorized the President of the Association and the Chairman of the Committee to 
work out the details. 


The annual Legal Institute was held in Gainesville on Friday and Saturday, Novem- 
ber 24 and 25, 1939, with the following program, to-wit: 


Friday, November 24, 8-10 a.m.: Registration—University Auditorium. 


10-12 m.: Dean Riley, Presiding—Address of Welcome, John J. Tigert, President, 
University of Florida—Response, Dan Redfearn, President, Florida State Bar Associa- 
tion—Presentation of Joint Sponsors, Harry R. Trusler, Dean of the College ot Law, 
University of Florida—Mr. Keen, Presiding—Estate Planning, W. Hardin Goodman, 
Trust Officer of the Florida National Bank of Jacksonville—Some Phases of Taxation 


and Estate Planning, Edward F. Colladay, Expert on Federal Taxation, Washington, 
D. C. 


2 p. m.: Mr. Keen, Presiding—New Rules of Federal Procedure, Judge Louie W. 
Strum, U. S. Judge for the Southern District of Flordia—Discussion of Certain New 
Rules of Federal Procedure, J. M. Flowers, Professor of Law, University of Miami— 
The New Federal Rules and Florida Practice,Claude E. Brown, Professor of Law, 
Stetson University—The New Criminal Code, Bart A. Riley, Chairman, 1939 Committee 
of the Florida State Bar Association on the New Criminal Code—Discussion of Certain 
Phases of the New Criminal Code, Clarence J. TeSelle, Professor of Law, University 
-of Florida. 


Saturday, November 25, 10 a.m.: Mr. Keen, Presiding—The Revision of the Florida 
Statutes, Lewis H. Tribble, Tallahassee, Assistant Attorney General of Florida in charge 
of the Revision of the Florida Statutes under the 1939 Act—Totalitarianism and Admin- 
istrative Absolutism, Julius C. Smith, Greensboro, North Carolina, Former President, 
North Carolina State Bar Association. 


There was a large attendance at the annual Institute and the papers of the speakers 
were enthusiastically received. Through the cooperation of Mr. Bert C. Riley, Dean of 
the General Extension Division of the University of Florida, we were able to give free 
of charge, to each person attending the Institute, a semi-permanent bound copy of each 
paper delivered at the Institute. 


The first local Institute was held in St. Petersburg, on October 21, 1939, and the 
last one was held in Tampa on February 16, 1940. Below will be found a report of 
the Institutes, to-wit: 


October 21, 1939: 8th Cireuit, St. Petersburg—Institute and banquet held at St. 
Petersburg Yacht Club. “Dower Rights in Florida,” by Wm. H. Rogers, Jacksonville, 
“Constructive Service in Florida,’ by Hartford Vereen, Miami. 
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November 4, 1939: 9th Cireuit, Fort Pieree—Institute and banquet held at Fort 
Pierce Hotel. “Service by Publication,” by J. M. Flowers, Miami, “Tax Titles in Flor- 
ida,” by Albert Bernstein, Miami. 


December 2, 1939: 12th Cireuit, Fort Myers—Institute and banquet held at Town 
Club. “Laws Pertaining to Married Women’s Rights in Florida,” by John M, Murrell, 
Miami, “Service by Publication,” by J. M. Flowers, Miami. 


December 9, 1939: 5th Cireuit, Leesburg—Institute and banquet held at Silver 
Lake Country Club. “Chancery Pleading and Praetice,” by Edward MeCarthy, Jr., 
Jacksonville, “The New Criminal Code,” by Bart Riley, Miami. 


January 4, 1940: 2nd Cirenit, Wakulla Springs—Institute and banquet held at 
Wakulla Springs Hotel. “Trial of Negligence Cases,” by Samuel Pasco, Pensacola, 
“Recent Changes in Bankruptey Law,” by L. Earl Curry, Miami. 


January 5, 1940: 1st Circuit, Pensacola—Institute and banquet held at San Carlos 
Hotel. “Service by Publication,” by J. M. Flowers, Miami, “Laws Pertaining to Married 
Women’s Rights in Florida,” by John M. Murrell, Miami. 


January 6, 1940: 14th Cireuit, Panama City—Institute and banquet held at Dixie 
Sherman Hotel. “The New Criminal Code,” by J. C. Adkins, Gainesville, “Serviee by 
Publication,” by J. M. Flowers, Miami. 

January 11, 1940: 15th Cireuit, West Palm Beach—Institute and banquet held at 
George Washington Hotel. “Taxation As It Affects Estates and Estate Planning,” by 
Eldridge Hart, Winter Park, “Tax Titles in Florida,” by Albert Bernstein. 


January 12, 1940: 11th Cireuit, Miami—Institute and banquet held at Alcazar Hotel. 
“Taxation in Relation to Estate Planning,” by E. F. Colladay, Washington, D. C., 
“Administrative Law,” by Prof. Dean Slagle, University of Florida, Gainesville. 


January 18, 1940: 9th Cireuit, Orlando—Institute and banquet held at Dubsdread 
Country Club. “New Civil Rules of Federal Procedure,” by Judge Louie Strum, Jack- 
sonville, “Chaneery Pleading and Practice,’ by Edward MeCarthy, Jr., Jacksonville. 


January 19, 1940: 10th Cireuit, Bartow—Institute at Criminal Court Room and 
banquet at New Oaks Hotel. “Taxation As It Affects Estates and Estate Planning,” 
by A. W. Brubaker, Tampa, “Common Law Rules,” by Prof. Claude H. Brown, Stetson 
University, “Effect and Application of Decisions in Erie R. R. Co. v. Tompkins, 82 
L. Ed. 1188,” by Prof. Henry J. Fox, Stetson University, Deland, Florida. 


January 20, 1940: 7th Cireuit, Daytona Beach—Institute and banquet at Daytona 
Beach Golf & Country Club. “Trusts and Trustees,” by Warren L. Jones, Jacksonville, 
“Service by Publication,” by J. M. Flowers, Mianu. 


January 26, 1940: Sth Cireuit, Gainesville—Institute and banquet at Hotel Thomas. 
“Tax Titles in Florida,” by Albert Bernstein, Miami, New Developments in the Law of 
Evidence,” by Herbert L. Sawyer, Miami. 


February 8, 1940: 3rd Cireuit, Live Oak—Institute at Court House and banquet 
at Suwannee Hotel. “Chancery Pleading and Praetice,” by Edward McCarthy, Jr., 
Jacksonville, “New Criminal Code,” by J. C, Adkins, Gainesville. 


February 16, 1940: 15th Cireuit, Tampa—Institute and banquet at Hillsborough 
Hotel. “Tax Titles in Florida,” by Albert Bernsten, Miami, “Service by Publication,” 
by J. M. Flowers, Miami. 


The local Institutes were well received throughout the State and we believe that 
the Bar of the State and the Florida State Bar Association have greatly benefited by 
virtue of this activity. The Institutes developed and fostered a friendiy and cordial 
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feeling between the members of the Bar of each Cireuit and between the Bar generally 
and the State Association. Every lawyer attending an Institute heard discussed by 
experts, some practical legal problem, and the discussions were designed to be of present 
and immediate assistance to the practicing lawyer. That this result was accomplished 
was evidenced by the fact that we have had a large number of requests for copies of 
the papers delivered at the Institutes. President Redfearn is now working on a plan 
whereby he hopes to have printed the papers which were presented at the several 
Institutes and he likewise hopes to be able to deliver a copy of these papers to every 
member of the Bar in Florida. 


The President of the Association attended each of the local Institutes, and the 
Chairman of this Committee attended all of them except the one in Fort Myers and 
the one in Tampa. 


We believe the Association should continue to hold the annual Institute and that it 
should likewise continue to hold the local Institutes. 


Respectfully submitted, 
J. Velma Keen, Chairman. 


Will M. Preston, Miles Draper, Alfred A. Green, E. W. Landis, W. K. Love, 
Raymer F. Maguire, John M. Murrell. 


YOUNG LAWYERS URGED TO PARTICIPATE 
IN JUNIOR SECTION ACTIVITIES 


By WM. P. SIMMONS, JR. 
President Junior Bar Section 


The Junior Bar Section will observe its fifth anniversary as an integral part of the 
Florida State Bar Association at the convention in Jacksonville. Its accomplishments 
during this period have justified its existence in the opinion even of those who opposed 
its formation at first. 


An editorial was published in the last issue of the Bar Journal commending the 
State Bar Association for its increased activity during recent years and urging the use 
of younger lawyers to a greater extent. It is submitted that much of this increased 
activity is due to the organized work of the younger members of the bar through the 
Junior Section. Not only have many young lawyers been “broken in” to organized bar 
work but the positive achievements of the Section have benefited the entire bar. Among 
these were the enactment at the last session of the Legislature of the law providing for 
the revision of our state statutes, and the part played in getting the Supreme Court to 
raise standards of admission, to provide for Cireuit Court Commissions to deal with un- 
professional conduct, and to recognize its own inherent jurisdiction in the field of bar 
integration. Many other activities could be mentioned. 


The annual mecting of the Section will be held in the form of a luncheon this year 
at 12:15 in the George Washington hotel, Jacksonville, on the Friday of the convention, 
April 19th. The complete program is printed elsewhere. We hope that every member 
of the bar under 36 years of age will attend this meeting. It will be the special forum 
for young lawyers. Every project or suggestion brought up on the floor of this meeting 
will be given careful consideration by those who will be elected as officers for the coming 
year. 


Those whose practice of law lies in the years ahead rather than in the past should 
be interested in the work of this Section and in the building of a strong organization of 
young men to cope with the many perplexing problems confronting the bar today, 
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CRIMINAL LAW AND PROCEDURE REPORT 


Since the 1939 convention, the New Criminal Procedure Act was adopted by the 
Legislature. Your Committee has corresponded with many attorneys throughout the 
State as to the operation of the Act and amendments thereto. We believe that the 
Committee appointed for the 1940-41 term will have a better opportunity to make 
recommendations as to changes because more experience will be gained from its operation 


in 1940. 


We ask that the Association go on record in favor of, the enaetment by the 1941 
Legislature of the four-point legislative program of the Interstate Commission on Crime 
of the Council of State Governments, consisting of: First, the aet for the fresh pursuit 
of criminals aeross State lines; Second, the revised act for uniform extradition; Third, 
the revised uniform act for the removal of out-of-State witnesses; Fourth, the act for 
the supervision of out-of-State parolees and probationers; and, finally, the exeeution 
of the interstate compact under such last-named act, to the end that our sovereign States 
may actively cooperate to control crime and protect the citizens. 


We further ask that the Association pass a resolution requesting that our Senate 
and Congressional Representatives in Washington, seek the enactment of a Statute, 
substantially as follows: 


“That whenever any collector, deputy collector, agent, clerk or other em- 
ployee of the United States in the course of an investigation of income taxes, 
ascertains that money has been illegally paid to and reeeived by any Federal, 
State, County or Municipal officer, it shall be the duty of such investigating 
officer, at the expense of the United States, to forthwith appear before the 
next Grand Jury of the County of such officer's residence, and submit to sueh 
Grand Jury all the facts and cireumstanees concerning such illegal payment. 
This law shall apply to income tax investigations heretofore and hereafter 
made.” 


Dated this 30th day of Mareh, A. D, 1940. 
Respectfully submitted, 
Bart A. Riley, Chairman. 
William A. Hallows, Jv., Howard P. MacFarlane, E. Snow Martin. 


PUBLICATION COMMITTEE REPORT 


Your Committee on Publication is pleased to report that during the past vear the 
Florida Law Journal has maintained its high standing and continued its activities in 
reporting and interpreting events affecting this Association and the profession generally. 
The articles contributed by members of the Association and appearing in the issues of 
the Journal have been of great benefit to the Bar. They are timely, well considered, 
instructive and interesting, and your Committee extends its thanks to those lawyers who 
have given so generously of their time and talents in the preparation of these articles. 


Your Committee takes just pride in the achievements of the Journal, due mainly 
to the able management of Mr. Ed R. Bentley, its Editor-in-Cl’ef, and assures you that 
no efforts will be spared to improve this publication and extend its sphere of influence. 
Any suggestions to this end from members of the Association will be considered and 
appreciated. 

Respectfully submitted, 


C. Fred Thompson, Chairman. 


William B. Tippetts, Wm. IL. Rogers, Lewis Twyman, Wm, N. Ellis. 
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REPORT OF THE COMMITTEE ON MEMORIALS 


Your Committee on Memorials begs leave to report as follows: 
During the past year life’s record has closed for the following members of the 
Florida State Bar Association : 


George Talbot Whitfield, Tallahassee 
John P. Stokes, Miami 

George M. Thompson, Miami 

Chester Gourley, Miami 

Samuel J. Bareo, Miami 

Judge H. F. Atkinson, Miami 
Robert G. Gilroy, Miami 

Judge Angus G. Campbell, DeFuniak Springs 
E. J. Smith, Jr., Stuart 

W. MeL. Christie, Jacksonville 
Burton M. Wimberly, Jacksonville 
Robert L. Hughes, Jr., Bartow 
Robert Brodie, Tampa 

Wm. M. Cobb, Daytona Beach 

W. K. Whitfield, Orlando 

M. Dyal, Quiney 

Wm. Ward Vars, Tallahassee 


They were leaders in the communities in which they lived, esteemed and trusted by 
their fellow citizens. They gave generously of their valuable time to the work of this 
Association, and we shall miss their friendship, loyalty and co-operation. Their work 
is done but they still live in our memory. 


Respectfully submitted, 
David R. Dunham, Chairman. 


Walter T. Moore, Jr., Seth Dekle, Sam H. Mann, B. F. Paty, Grady C, Harris. 


GIVING CREDIT WHERE CREDIT IS DUE 


By J. C. ADKINS, Gainesville 


In the February edition of the Florida Law Journal there was published an article 
under my name entitled “Comments on 1939 Criminal Procedure Act.” In the sub-sec- 
tion thereof entitled “MOTIONS FOR NEW TRIAL,” the first four paragraphs thereof 
were copied verbatim from an address delivered by Bart A. Riley, at the University of 
Florida, in November, 1939, and through an oversight of both myself and my secretary, 
I neglected to quote the paragraphs and give credit thereof to the author. I am sorry. 


The Florida Law Journal of June, 1939, contained a picture of Mr. Riley, and a 
footnote reading: 


“Bart A. Riley, Chairman of the Criminal Procedure Committee, and 
credited with devoting more time to it than any other man in Florida.” 


That statement is correct. Every paragraph of the old Code was re-written by 
Mr. Riley in Miami, and then sent to the various members of the Committee for their 
approval or disapproval, and each draft of the proposed Bill submitted to the several 
meetings of Bar Delegates, Bar Association, and the Legislature, was typed in the office 
of Bart A. Riley and distributed by him. Many of the important changes in the Crimi- 
nal Procedure of this State, as now incorporated in the Code, originated in the brain 
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of Mr, Riley, and he should get credit for them. I refer especially to the sections 
dispensing with pleas in abatement, ete.; waiving reading of indictment; waiving jury 
trial; combining motion for new trial with motion to quash; charges of court to jury; 
discharge of prisoners when detained in jail for long periods, without trial; dictating 
of motions to quash, motions for directed verdict, motions for new trial (immediately 
after return of verdict}, to the court reporter, and immediate passing of judgment on 
the convicted defendant; provisions relating to bail bonds, registering of professional 
bondsmen, and many other important innovations. 


Mr. Riley and I have been such good friends for so many years, that I would not 
knowingly do anything which would detract from the eredit due him for his work on the 
Code, its financial cost to him, and the time he spent in and out of his office, first, in 
preparing the Code, and second, in aiding its adoption by the last Legislature. He and 
I will work together I hope for the purpose of making changes in the Act to be sub- 
mitted to the next Legislature. , 
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e¢oce THE JUDICIAL GAVEL FALLS 


THE JUDGE’S TASK... 


“The ultimate object of all laws and of all jurisprudence is to do justice between 
parties; and the judge, who, by patient research and persevering investigation, 
can unravel a complicated case, seek out its governing principles with their just 
exceptions and qualifications and without violating the rules or weakening the 
authority of positive law, can apply those principles in a manner consistent with 
the plain dictates of natural justice, may be considered as having accomplished 
the most important purpose of his office.” 


CHIEF JUSTICE SHAW OF MASSACHUSETTS 


THE LAWYER’S TASK... 
How closely the lawyer's task follows that of the judge! 


1 Seeking out of governing principles. 
2 Determining just exceptions and qualifications. 
3 Application to particular situations. 


THE EDITOR’S TASK... 


The editors of American Jurisprudence in stating the rules of positive law 
by patient research and persevering investigation unravel complicated cases and 
seek out governing principles with their just exceptions and qualifications illus- 
trating the subjects with applications. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
ROCHESTER, N. Y. 


BANCROFT-WHITNEY CO. SAN FRANCISCO, CALIF. 
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For sportsmen, for motorists, for leisure-seekers, for 


season residents or two-week vacationists . 
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hotels provide a warm and friendly Florida welcome! 
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COLLIER FLORIDA COAST HOTELS 


MOTEL TAMPA TERRACB 
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Save Time 


In briefing and in giving opinions by 
using the unexcelled annotations — 
“super-briefs" — in 


American 
Law Reports 


The growing popularity of A.L.R. indicates 
that perhaps never before has there been 
so great a need for this briefing service. 


Bench and Bar agree that ‘when you find 
your point annotated in A.L.R. your search 
is ended — no further need for looking up 
cases’. 


For speed and ease in collecting all the 
authorities in point, no service has ever 
been devised which equals the A. L. R. an- 
notations. They stand alone in this field. 


For full information, price, and liberal terms to 


BANCROFT-WHITNEY C0,, SAN FRANCISCO, CALIF. 
LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER, N. Y. 
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1940 PARTS 


(BOUND) 
to the 


Permanent Cumulative Supplement 
Compiled General Laws of Florida 


These Parts are cumulative and contain the laws 
passed by the 1937 and 1939 Sessions of the Legis- 
lature, with complete annotations through the 
year 1939. There are 1433 new sections, 169 
amended sections, and 207 sections have been re- 
pealed. 


The 1939 Session of the Legislature passed some 
important new laws, mentioning __ the new Flor- 
ida Criminal Procedure Act, a complete new codi- 
fication of the School Laws and the State Road 
Laws were amended by 130 acts. 


So much matter has cumulated since the 1935 ses- 
sion of the Legislature that it was deemed advis- 
able to issue the 1940 Parts in bound form (to 
match the balance of the set) with a thumb index, 
making it easy to refer immediately to the volume 
of the Permanent Supplement being examined. 
The book contains 2506 pages, price (to — 
subscribers) $20.00 delivered. 


Compiled General Laws, 
1927, with Permanent 
Cumulative Supplement 
and 1940 Parts, 14 Vols., 
price $175.00. 


John M. Elliott 
Florida Representative 


THE HARRISON COMPANY - Law Book Publishers - Atlanta 
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